Ethics.

Article 1:  General

Section 1: General

(a) No elected official, appointed officer, or employee of the city or any agency or political entity to which this charter applies shall knowingly:

(1) Engage in any business or transaction or have a financial or other personal interest, direct or indirect, which is incompatible with the proper discharge of official duties or which would tend to impair the independence of his or her judgment or action in the performance of official duties. The City is prohibited from entering into any contract with a business in which a public servant or a public servant’s partner in interest has a controlling interest involving services or property of a value in excess of $2,500.
(2) Engage in or accept private employment or render services for private interests when such employment or service is incompatible with the proper discharge of official duties or would tend to impair the independence of his or her judgment or action in the performance of official duties;

 (3) Disclose confidential information concerning the property, government, or affairs of the governmental body by which engaged without proper legal authorization or use such information to advance the financial or other private interest of himself or herself or others, except as required by law;

(4) Accept any valuable gift, whether in the form of service, loan, object, or promise, from any person, firm, or corporation which to his or her knowledge is interested, directly or indirectly, in any manner whatsoever in business dealings with the governmental body by which he or she is engaged; "Valuable" shall be an amount determined by the city council; provided, however, that the amount shall not exceed $100.00;

(5) Represent other private interests in any action or proceeding against this city or any portion of its government; or

(6) Vote or otherwise participate in the negotiation or in the making of any contract with any business or entity in which he or she, or members of his or her immediate family, has a financial interest.

(b) Any elected official, appointed officer, or employee who has any private financial

interest, directly or indirectly, in any contract or matter pending before or within any

department of the city shall disclose such private interest to the city council. "Private

financial interest" shall include interests of immediate family. The mayor or any

councilmember who has a private interest in any matter pending before the city council shall disclose in writing such private interest and such disclosure shall be entered on the records of the city council, and he or she shall disqualify himself or herself from participating in any decision or vote relating thereto. Any elected official, appointed officer, or employee of any agency or political entity to which this charter applies who shall have any private financial interest, directly or indirectly, in any contract or matter pending before or within such entity shall disclose such private interest to the governing body of such agency or entity.

(c) No elected official, appointed officer, or employee of the city or any agency or entity to which this charter applies shall use property owned by such governmental entity for personal benefit, convenience, or profit, except in accordance with policies promulgated by the city council or the governing body of such agency or entity.

(d) Any violation of this section which occurs with the knowledge, express or implied, of

a party to a contract or sale shall render said contract or sale voidable at the option of the city council.

(e) Except as authorized by law, no member of the city council shall hold any other elective city office or be employed by any city or county government during the term for which elected.

Article II: Board of Ethics
Section 1: Creation; membership; term; compensation
(a)
Created; membership.  There is created a Board of Ethics consisting of five (5) members, and two (2) alternate members. Each member of the Board of Ethics shall have been a resident of the City for at least one (1) year immediately preceding the date of taking office and shall remain a resident of the City while serving as a member of the Board of Ethics.  

(b)
Member restrictions.  Members of the Board shall not be elected officials, persons appointed to elective office, full-time appointed officials (whether exempt or nonexempt), or city employees, and shall hold no elected public office nor any other city office or employment.  

(c)
Appointment.  Members of the Board shall be appointed by the Mayor and approved by the City Council.  Each City Council member may submit to the Mayor up to two (2) names to consider for appointment to the Board and the Mayor may, but is not required to, choose to appoint members of the Board from the names submitted by Councilmembers. An appointment to fill a vacancy on the Board shall be made by the Mayor and approved by the City Council.  

(d)
Chairperson.  The Board shall elect one of its members to serve as Chairperson and one as Vice Chairperson of the Board.  

(e)
Term of Office.  Board members shall serve staggered terms of no more than three (3) years. A member shall hold office until a member's successor is appointed.  

(f)
Limit of term.  No person may serve more than two (2) consecutive terms as a Board member.  

(g)
Deliberations, actions open to the public.  The Board's deliberations and actions upon requests shall be open to the public.  

(h)
Compensation.  Members of the Board are volunteers and shall serve without compensation. The City Council shall provide meeting space for the Board of Ethics. Subject to budgetary procedures and requirements of the City, the City shall provide the Board of Ethics with such supplies and equipment as may be reasonably necessary to perform its duties and responsibilities.  

(i)
Staff support.  The City Council shall provide such staff support for the Board as the City Council determines to be necessary for the Board to fulfill its duties and responsibilities. The City Attorney is designated to be the legal advisor for the Board, except that the City Attorney is not authorized to represent the Board in any legal action if doing so would create a conflict which would prevent the City Attorney from also representing the Mayor, the City Manager, or City Council. The City Clerk shall serve as recording secretary to the Board.
Section 2: Duties and powers
(a)
The Board shall, in addition to its other duties:

(1)
Develop and adopt written by-laws and procedural rules, which rules shall be subject to the approval of the Mayor and City Council, and filed with the City Clerk;

(2)
Be authorized to administer oaths;

(3)
Conduct hearings as needed to hear and decide specific cases in which a violation of this Chapter is alleged.  All cases to be investigated by the City Attorney or outside counsel and heard by the Board of Ethics regarding alleged violations of this Chapter as a result of the conduct of individuals must be initiated by the filing of a written complaint in accordance with the procedure as set forth below;

(4)
No later than December 1 of each year, submit an annual report to the Mayor and City Council concerning its action, if any, in the preceding year, which shall contain a summary of its decisions and opinions; the Board shall make any alterations in the summaries necessary to prevent disclosure of any confidential information pertaining to any individual or organization;

(5)
Establish a process for evaluating all significant aspects of the administration and implementation of this Chapter;

(6)
Prescribe and make available necessary forms for use under this Chapter;

(7)
When necessary, request assistance from the City Attorney in compelling the production of documents and witnesses to assist in any investigation; and

(8)
When necessary, retain outside legal counsel and other experts as needed after solicitation of recommendations from the City Attorney (unless the need to retain outside counsel is caused by a conflict involving the City Attorney's office), and upon approval by the City Council of a contract for services approved as to form by the City Attorney.

(b)
The Board may:

(1)
Conduct meetings and hearings as the Board determines necessary or appropriate:

(A)
To ascertain public opinions and to gather information from the general public, employees, or others regarding any aspect of the City's ethics policies or practices; and

(B)
For any other purpose for which the Board is authorized to conduct hearings;

(2)
Respond, as it deems appropriate, to requests for confidential advisory opinions; the Board may decline to render an opinion in response to any request for an advisory opinion;

(3)
Render and publish written formal opinions on any matter within the scope of the Board's authority; the Board may initiate opinions on its own motion or upon request;

(4)
At the request of a person, the City Attorney may render an informal opinion with respect to the prospective conduct of such person. Nothing in this Chapter shall be construed to prohibit a request for an informal opinion by any public servant from the City Attorney regarding a potential conflict of interest. If the City Attorney elects to render an informal opinion, the City Attorney shall, within a reasonable time, submit a written summary of the opinion to the Board for the Board's information; if the City Attorney declines to render an informal opinion, nothing shall preclude the person requesting the opinion from requesting the Board for an opinion;

(5)
Prepare and publish special reports, technical studies, and recommendations to further the purposes of this Chapter;

(6)
Make recommendations to the Mayor and City Council of legislative or administrative actions regarding the City's policies and practices which the Board believes could enhance the ethical environment in which public servants work; and

(7)
Make recommendations to the City Manager and City Attorney with respect to the development of an educational program for public servants subject to this Chapter, new Board members, and the public about their rights, duties and responsibilities hereunder.

Section 3: Custodian of records
The City Clerk shall serve as legal custodian of the Board's records, and accept, file, maintain and administer, in accordance with all applicable laws, any information related to the purposes of this Chapter.
Section 4: Requests for actions
(a)
Any person may file a request for Board action with the City Clerk, either personally or on behalf of an organization or governmental body, and may request of the Board an ethics opinion, whether a formal opinion or a confidential advisory opinion, regarding the propriety of any matter or matters to which the person is or may become a party; and any decision maker, with the consent of a prospective appointee, may request of the Board an ethics opinion regarding the propriety of any matter to which the public servant, prospective public servant or former public servant is or may become a party.

(b)
Any request for Board action shall be in writing, and shall be signed by the person making the request.
Section 5: Limitations of power
The Board does not have the authority to reverse or otherwise modify a prior action of the Mayor, City Council, or an officer or employee of the City. If the Board finds a prior action of the Mayor, the City Council, officer or employee to have been ethically improper, the Board may advise the appropriate party or parties that the action should be reconsidered. Upon such advice by the Board, the action may be reconsidered by the appropriate person or public body. If the Board determines an existing City Contract to be ethically improper, after such determination and advice from the Board, the City may void or seek termination of the contract if legally permissible. The Board may refer a matter to the City Attorney for review and consideration for appropriate action. Upon completion of review and consideration, the City Attorney's office shall report its findings to the Board.

Section 6: Procedures for hearing complaints
(a)
Any person may file a written complaint, signed and sworn in the presence of a notary, with the City Clerk alleging a violation of this Chapter.

(b)
A complaint shall specify the provisions of this Chapter alleged to have been violated and facts alleged to constitute the violation.
(c)
Every ethics complaint filed shall contain the following statement: “I have read the complaint and aver that the facts contained therein are true to the best of my knowledge and belief and I am aware that the Ethics Ordinance that created the Ethics Board authorizes the Board to impose penalties for filing a frivolous complaint including, without limitation, dismissal of my complaint, payment of costs associated with the handling and processing of the complaint, and/or all other penalties applicable under the law.”

(d)
Upon receipt of such a complaint, and until an investigation of the complaint is concluded, all matters regarding the investigation, facts of the matter giving rise to the complaint and status of the investigation shall not be disclosed and shall be kept in confidence.  Neither the Board of Ethics, City Council or any other Board or Commission shall entertain public comment, place the matter on its agenda, or entertain discussion of the issue until the report of investigation is delivered to the Board of Ethics for its consideration and the Board of Ethics makes a final determination or forwards its report to the City Council for a final determination.

(e)
Upon receipt of such a complaint, but in any event not later than five (5) working days after receipt, the City Clerk shall acknowledge receipt to the complainant, and forward the complaint simultaneously to the Board, the person who is complained against and the City Attorney.

(f)
The City Attorney shall provide the Board with a preliminary written analysis of the complaint no later than 30 days from the date the complaint is filed with the City Clerk.

(g)
During any investigation and during any hearing which is conducted to determine whether a violation of this Chapter has occurred:

(1)
The person under investigation or the accused may be represented by counsel of his own choosing; and

(2)
The accused or his representative, if any, shall have an opportunity to:

(A)
Challenge the sufficiency of any complaint which has been filed against him;

(B)
Examine all documents and records obtained or prepared by the Board in connection with the matter heard;

(C)
Bring witnesses;

(D)
Establish all pertinent facts and circumstances;

(E)
Question or refute testimony or evidence, including the opportunity to confront and cross examine adverse witnesses; and

(F)
Exercise, to the extent the Board, in its discretion, determines to be just and reasonable, any pretrial discovery procedure usually available in civil actions.

(h)
The following principles shall apply regarding evidence in connection with hearings conducted by the Board:

(1)
The Board shall not be bound to adhere to statutory rules of evidence, but shall be fundamentally fair and reasonable in its administration of evidence;

(2)
All evidence including certified copies of records which the Board considers shall be fully offered and made a part of the record in the proceedings;

(3)
The accused or any other person under investigation shall be afforded adequate opportunity to rebut or offer countervailing evidence;

(4)
The Board shall inform the accused or his counsel of exculpatory evidence in its possession; and

(5)
The standard of evidence sufficient to prove a violation in hearings conducted under this Chapter shall be by a preponderance of the evidence admitted at the hearing.

(i)
The Board, in addition to its other duties and powers, may:

(1)
Appoint a hearing officer to conduct hearings under this Chapter;

(2)
With the approval of the City Council, retain outside legal counsel and other experts as needed with respect to hearings in accordance with its policies. The selection of a hearing officer and outside counsel and other experts and any contract for such persons shall be made after solicitation of recommendations from the City Attorney and upon approval by the City Council of a contract for services approved as to form by the City Attorney;

(3)
Request testimony to be taken by deposition before any individual who is designated by the Board and, in such instances, to compel testimony and the production of evidence to the extent it is otherwise lawfully authorized to do so;

(4)
Request any person to submit in writing such reports and answers to questions relevant to the proceedings as the Board may prescribe, such submission to be made within such period and under oath or otherwise as the Board may determine; and

(5)
Request and obtain copies of state income tax returns and access to other appropriate information as permitted under state law regarding all persons who are the subject of such investigation.

(j)
The person complained against shall have 30 days from the date of receipt of the complaint from the City Clerk to submit a written response prior to the Board deciding whether to hold a hearing.

(k)
Any person whose name is mentioned or who is otherwise identified during a hearing and who, in the opinion of the Board, may be adversely affected thereby may, upon request of the person or a representative of the person, or upon the request of any member of the Board, appear at the hearing to testify on his own behalf or have a representative appear to so testify, and the Board may permit any other person to appear and to testify at a hearing.

(l)
Upon request of the accused, on its own motion, or upon request of the City Attorney, the board shall be authorized to issue subpoenas to compel the attendance of necessary witnesses.

(m)
Within 30 days, following receipt of the City Attorney's analysis, the Board shall review and consider the complaint and the City Attorney's analysis, and, if a hearing is to be held, shall set a date certain for the hearing to take place within 30 days of said review by the Board, unless the accused petitions for and the Board consents to a later date.

(n)
As soon as practicable after giving due consideration to a complaint, or, if a hearing was held, after the hearing, the Board shall take any action or combination of actions which it deems appropriate and which it is lawfully empowered to take, including, but not limited to, the following:

(1)
Dismiss the complaint based on any of the following grounds:

(A)
The complaint does not allege facts sufficient to constitute a violation of this Chapter;

(B)
The Board has no jurisdiction over the matter;

(C)
Failure of the complainant to cooperate in the Board's review and consideration of the complaint; or

(D)
The complaint is defective in a manner which results in the Board being unable to make any sound determination; and

(2)
Determine that no violation of this Chapter has occurred;

(3)
Determine that the complaint alleges facts sufficient to constitute a violation of this Chapter and that the Board will conduct a hearing, in which case the Board shall promptly send written notice of such determination to the accused and to the complainant; or

(4)
Determine that further information is required to determine whether the complaint alleges facts sufficient to constitute a violation of this Chapter; and

(A)
Conduct its own investigation of any alleged violation; or

(B)
Request the City Attorney to investigate the complaint and report all findings back to the Board;

(C)
Schedule the complaint for further review and consideration at a future time certain, in which case the Board shall promptly send written notice of such determination to the accused and to the party who made the complaint;

(D)
Refer the complaint for criminal investigation or prosecution; or

(E)
Refer the complaint, along with the board's findings and conclusions, to any appropriate administrative authority for disciplinary action or other suitable remedial action; the Board, although it has no independent administrative authority, may make any recommendation to any city administrator at any level of supervision, if the Board finds that the recommendation will advance the objectives of this Chapter.

(o)
After it has made its final determination, the Board shall issue its written findings of fact and conclusions, and may issue any additional reports, opinions and recommendations as it deems necessary. All such reports shall be in compliance with all state and city laws governing confidentiality, open government, and torts. All such reports shall be reviewed by the City Attorney prior to issuance.

Section 7: Those subject to removal only by the City Council
(a)
If findings relative to an elected or appointed official are filed by the Board with the City Council, the matter shall be referred to the appropriate standing committee of the City Council for a report, or the City Council may appoint a special committee and proceed in accordance with any other applicable state or local laws.

(b)
The committee, in reporting the matter to the City Council, may recommend a dismissal of the charges, a reprimand, or a hearing before the City Council to determine whether removal from office is warranted under the applicable provisions of the state and local laws. Failure of an elected official to file the required financial disclosure statement may constitute grounds for removal from office.

(c)
Any hearing by the City Council or by a special or standing committee, as designated by the City Council, shall be conducted in accordance with the following provisions:

(1)
The accused official must be given at least 30 days notice of the hearing date.

(2)
The rules of evidence of Georgia State law shall apply to the hearing. All evidence, including certified copies of records and documents which the City Council considers, shall be fully offered and made part of the record in the case.

(3)
Each party shall be afforded adequate opportunity to rebut or offer countervailing evidence, and to examine and cross examine witnesses.

(4)
During the entire hearing conducted under the provisions of this Chapter, the official or any person whose activities are under investigation shall be entitled to be represented by counsel of his choosing. The City Council shall immediately disclose and forward to the official or his counsel any and all exculpatory evidence.

(5)
The accused official or his representative shall have an adequate opportunity to examine all documents and records to be used at the hearing at a reasonable time before the date of the hearing as well as during the hearing, to bring witnesses, and to question or refute any testimony or evidence, including the opportunity to confront and cross examine adverse witnesses.

(6)
The City Council shall have the power to compel the attendance of witnesses and to issue subpoenas for books, records, documents or papers therein to be designated under the authority granted to it by State Law.

(7)
The City Council may request income tax returns of the official whose conduct or activities are under consideration by the City Council. The examination of the official's income tax returns shall be in accordance with State Law.

(d)
City Council action. The City Council shall make a determination in regard to the recommendation of the committee. Dismissal of the findings of the Board as referred to the City Council, or reprimand by the City Council shall be by a majority vote. Removal from office shall be in accordance with all applicable state and local laws.

Section 8: Ex Parte communications
(a)
After a complaint has been filed and during the pendency of a complaint before the Board, no member of the Board may communicate directly or indirectly with any party or other person about any issue of fact or law regarding the complaint, except that:

(1)
The members of the Board may obtain legal advice from the City Attorney and may discuss the complaint with their staff; and

(2)
The members of the Board may discuss the complaint at a lawfully conducted meeting.

(b)
If any person attempts to communicate with a Board member regarding the pending complaint, the Board member shall report the substance of the communication to the Board on the public record at the next meeting or hearing of the Board.
(c)
No Board member shall undertake an independent investigation of any complaint or matter before the Board.

Section 9: Confidentiality of Board information
No member of the Board nor any public servant who has access to any confidential information related to the functions or activities of the Board shall divulge that information to any person not authorized to have it. The identity of a person who requests a confidential advisory ethics opinion is confidential, as is information describing or pertaining to any organization mentioned if the disclosure of the information could lead to the disclosure of the identity of the person requesting the confidential advisory opinion.

Section 10: Waiver of Confidentiality
A person who makes or purports to make public the substance of or any portion of an advisory opinion requested by or on behalf of that person is deemed to have waived the confidentiality of the request for an advisory opinion and of any records obtained or prepared by the Board in connection with the request.

Section 11: Statute of Limitations
No action may be taken on any complaint which is filed later than one (1) year after a violation of this Chapter is alleged to have occurred, and a complaint alleging a violation must be filed within six (6) months from the date the complainant knew or should have known of the action alleged to be a violation.  
Section 12: Wrongful use of Board of Ethics

The purpose of the Board of Ethics is to endeavor to maintain a high standard of ethical behavior by City officials, employees and other public servants.  This will be most effective when City officials, employees and other public servants and citizens work together to set and maintain high ethical standards.  Complaints directed to the Board must be based on fact and have the intent to improve the ethical climate of the City.  Individuals directing unfounded, frivolous, false or politically motivated complaints to the Board of Ethics may be subject to penalties including but not limited to dismissal of the complaint, public reprimand, criminal prosecution for perjury, and/or payment of costs associated with the handling and processing of the complaint.  Other penalties may be imposed by the Board of Ethics for the wrongful use of this Chapter.

Section 13: Wrongful use of this Chapter
(a)
A wrongful use of this Chapter shall occur if and when a frivolous or false complaint is filed in a negligent, reckless or purposeful manner without a basis in law or fact and for a purpose other than reporting a violation of this Chapter.  A person has not filed a frivolous complaint if he/she reasonably believes that facts exist to support the claim and either reasonably believes that under those facts the complaint is valid under this Chapter or acts upon the advice of counsel sought in good faith and given after full disclosure of all relevant facts within his/her knowledge and information.

(b)
In deciding if a complaint is a “Wrongful use of this Chapter,” the Board of Ethics may also consider:

(1)
The timing of the complaint with respect to when the facts supporting the alleged violation became known or should have become known to the complainant, and with respect to the date of any pending election in which the respondent is a candidate or is involved with a candidacy, if any; 

(2)
The nature and type of any publicity surrounding the filing of the complaint, and the degree of participation by the complainant in publicizing the fact that a complaint was filed with the Board of Ethics;

(3)
The existence and nature of any relationshipo between the respondent and the complainant before the complaint was filed; 

(4)
If respondent is a candidate for election to office, the existence and nature of any relationship between the complainant and any candidate or group opposing the respondent;

(5)
Any evidence that the complainant knew or reasonably should have known tha the allegations in the complaint were groundless; and

(6)
Any evidence of the complainant’s motives in filing the complaint.

Section 14: Severability

If any provision of this Chapter is deemed invalid by any court or by any federal or state agency of competent jurisdiction, or is held by such court or agency to be modified in any way in order to conform to the requirements of any such provision, the conflicting provisions of this Chapter shall be considered a separate, distinct and independent part of this Chapter, and such holding shall not affect the validity and enforceability of this Chapter, or any part other than the part declared to be invalid.
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