
 

MEMORANDUM 

To:  Mayor and City Council 

From: Warren Hutmacher, City Manager 

Date: August 26, 2013 

Subject: Multi-Use Trail Easement Agreement with Peachford Hospital 

 

ITEM DESCRIPTION 

Staff recommends approval of an easement agreement with Peachford Hospital for the 
construction of Phase III of the multi-use trail.  

BACKGROUND 

On August 3, 2013 the City officially opened the first phase of the Brook Run Park Trail with 
a Wheel-a-Palooza and Pedal Parade event (designated in green on the map to the attached 
map). Phase II (designated in red on the attached map) is in final design and remains on 
schedule for construction to begin late this fall.  

As shown on the attached map, Phase V of the Multi-Use Trail is presently under 
construction across the 16 acre property in Georgetown as part of the Project Renaissance 
initiative. Phase IV of the Multi-Use trail (across the 19 acre property and connecting to the 
16 acre property) will be included in the draft FY 2014 Budget for the Council’s 
consideration later this fall.   

Since the project was outlined in the Parks Master Plan, the Comprehensive Transportation 
Plan, and the Georgetown Master Plan, the City’s intention has been to connect the two 
phases of the Brook Run Multi-Use Trail to Project Renaissance (through Phase III along 
Nancy Creek) and create a multi-use trailway system that is over 3 miles long.  

UPDATE 

To complete Phase III the City will need easements from at least two property owners 
between Brook Run Park and the 19 acre property that is part of Project Renaissance. From 
Brook Run, the first piece in the Phase III Multi-Use Trail is the property immediately 
adjacent to Brook Run Park owned by Peachford Hospital. Staff has completed negotiations 
with Peachford Hospital. Peachford has agreed to provide the City a 100 foot wide 
construction easement and a 30 foot wide permanent easement for the proposed 12 foot 
wide, concrete multi-use trail. The negotiated Easement Agreement is attached to this 
memorandum. Staff continues to negotiate with the other property owner from whom an 
easement is necessary to complete the Phase III segment.  

COSTS 

Although Peachford has agreed to provide the easement at no cost, the City has agreed to 
pay $15,000 to cover their expenses related to providing the easement. These expenses 
include the legal work to draft and finalize the easement agreement and engineering, 
surveying and zoning research related to how the permanent easement will impact their 
property in perpetuity. Additionally, as shown in Exhibit D of the Easement Agreement, the 
City has agreed to install a fence and vegetative buffer along the section of Phase II of the 
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Multi-Use Trail in Brook Run Park that directly borders Peachford’s property. The costs for 
the fence and vegetative buffer have been included in the construction budget for Phase II 
of the Multi-Use Trail.  

RECOMMENDATION 

Staff recommends authorizing the Mayor to sign an Easement Agreement with Peachford 
Hospital once it has been reviewed and approved by legal counsel.  
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(c) The Trail shall be constructed in such a manner that the 30 foot Permanent Trail 
Easement to be created as provided in Paragraph 3 below is located entirely within the Trail Easement 
Area; 

(d) In addition to the Trail itself, Grantee may install Permitted Ancillary 
Improvements in the Permanent Easement Area (as defined in Paragraph 3 below). For purposes of this 
Agreement, the term “Permitted Ancillary Improvements” shall mean landscape improvements, benches, 
trash receptacles and other improvements ancillary or incidental to the Trail and its Permitted Use. 

(e) Prior to the commencement of any construction, Grantee shall obtain, at 
Grantee’s sole expense, any necessary permits and other authorizations necessary for construction of the 
Trail. Grantee shall at all times comply with all present and future laws, rules, requirements, orders, 
directives, ordinances and regulations of any and all governmental bodies, agencies, and authorities 
having jurisdiction over Grantor’s Property, including any state and federal requirements; 

(f) Grantee shall give Grantor ten (10) days prior written notice of the date 
construction of the Trail will commence. Construction of the Trail and all related improvements shall be 
completed within two (2) years of the Execution Date of this Agreement; provided, however, Grantor 
agrees to grant Grantee one (1) six (6) month extension of such deadline upon written request by 
Grantee if (i) such request is received by Grantor prior to the original deadline date and (ii) on the date 
such request is received by Grantor, construction of the Trail has commenced and completion of the Trail 
is being diligently pursued by Grantee. Any such extension shall be set forth in an Amendment to this 
Agreement signed by Grantor and Grantee and recorded in the DeKalb County, Georgia records. 

(g) Grantee shall exercise its rights hereunder with minimum interference to the quiet 
enjoyment of Grantor’s Property and shall take all reasonable steps to protect Grantor’s Property. Any 
damage to Grantor’s Property outside of the Trail Easement Area and related to Grantee’s construction of 
the Trail and which is caused by Grantee or its contractors shall be repaired by Grantee.  

(h) Upon completion of the Trail, Grantee shall restore Grantor's Property (except for 
the Trail and the Permitted Ancillary Improvements) to the condition in which they existed prior to 
Grantee's commencement of construction, including, but not limited to, repairing and restoring any 
underground irrigation system and restoring all grass and sod on Grantor's Property that are affected by 
the construction.  

The Temporary Construction Easement shall expire upon the earlier of (a) completion of 
construction by Grantee of the aforementioned Trail, or (b) two (2) years from the Execution Date of 
Agreement, subject to any extension granted pursuant to Paragraph 2(f) above. 

3. Permanent Trail Easement.  Upon completion of the Trail, the Temporary Construction 
Easement shall convert to a 30 foot Permanent Trail Easement in favor of Grantee for the maintenance, 
repair and replacement of the Trail and the Permitted Ancillary Improvements and for the use and 
enjoyment of the Trail and the Permitted Ancillary Improvements by Grantee and its agents, employees, 
invitees and licensees for the Permitted Use. The Permanent Trail Easement shall extend 15 feet from 
the centerline of the constructed Trail in each direction (the “Permanent Easement Area”).  Within thirty 
(30) days of the Trail’s completion, Grantee shall, at its sole cost and expense, create and submit to 
Grantor an as-built survey (the “Survey”) prepared by a licensed Georgia surveyor depicting the 
centerline of the constructed Trail and the Permanent Easement Area.  Upon Grantor’s written approval 
of the Survey, (i) Grantee shall record the Survey in the DeKalb County, Georgia records and (ii) Grantor 
and Grantee shall execute and record an Amendment to this Agreement for the purpose of defining the 
Permanent Easement Area by reference to the recorded Survey. No Improvements other than the Trail 
and Permitted Ancillary Improvements shall be constructed in the Permanent Easement Area without the 
prior written approval of Grantor. Any damage to Grantor’s Property outside the Permanent Easement 
Area caused by Grantee or its contractors, agents, employees, invitees or licensees, or by any users of 
the Trail, shall be promptly repaired by Grantee. 
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4. Grantee Responsibility. Grantee shall bear full and complete responsibility for the 
construction, maintenance, repair, use and operation of the Trail and all other improvements located in 
the Permanent Easement Area. All such improvements shall be maintained and kept in good repair by 
Grantee in an attractive condition suitable for their intended purpose. Grantee shall at all times during and 
after construction of the Trail maintain comprehensive liability insurance commensurate with its coverage 
for all of its other properties but with a coverage limit of at least $3,000,000.00 per incident covering the 
Trail and the Permanent Easement Area.  Grantee shall provide Grantor proof of such insurance within 
five (5) days of its receipt of a written request therefor. The parties recognize that nothing contained 
herein shall relieve Grantor of its responsibility for any acts or omissions on its part with respect to the 
Trail Easement Area. Should Grantee ever decide to close or abandon the Trail, (a) Grantee shall remove 
the Trail and restore Grantor’s Property (including the Permanent Easement Area) to the condition in 
which it existed prior to construction of the Trail; and (b) Grantor and Grantee shall execute and record an 
instrument in form acceptable to Grantor for the purpose of terminating this Agreement. 

5. Buffer. Grantee shall, at its sole cost and expense, prior to completion of the Trail 
construction, install a fence and vegetative buffer along the boundary between Grantor’s Property and 
Brook Run Park as shown in Exhibit “D”. The fence and vegetative buffer shall thereafter be maintained 
by Grantee. 

6. Impact on Future Development. It is the intention and desire of the parties that Grantor’s 
conveyance of the Temporary Construction Easement and Permanent Trail Easement pursuant to this 
Agreement shall not operate to impede the future development of any of Grantor’s Property located 
outside the Permanent Easement Area.  

 
GENERAL PROVISIONS: 

 
1. SUCCESSORS AND ASSIGNS; COVENANT RUNNING WITH THE LAND.  The 

easements, terms, provisions and covenants contained herein shall run with the land and shall be binding 
upon and inure to the benefit of Grantor and Grantee and their respective heirs, successors, successors-
in-title and assigns. 

 
2. APPLICABLE LAW.  This Agreement shall be construed and interpreted under the laws 

of the State of Georgia.  
 

3. EXHIBITS.  The exhibits referred to in and attached to this Easement are incorporated 
herein in full by reference. 

 
4. NO JOINT VENTURE.  It is hereby acknowledged by Grantor and Grantee that the 

relationship between the parties is not intended to be and shall not in any way be construed to be that of 
a partnership, joint venture, or principal and agent.  It is hereby further acknowledged that any control 
exercised by either party with respect to their respective property is solely for the purpose of protecting 
each party’s property values. 
 

5. CONSTRUCTION OF AGREEMENT.  Grantor and Grantee acknowledge they have 
read, understand and have had the opportunity to be advised by legal counsel as to the effect of, each 
and every one of the terms, conditions, provisions and restrictions of this Agreement, and they agree to 
the enforcement of any and all of these provisions, and they execute this Agreement with full knowledge 
thereof.  Should any provision of this Agreement require judicial interpretation, it is agreed that the court 
interpreting or construing the provision shall not apply a presumption that the terms hereof shall be more 
strictly construed against one party by reason of the rule of construction that a document is to be 
construed more strictly against the party who itself or through its agent prepared the document. 

 
6. AUTHORITY.  Grantor and Grantee warrant and represent one to the other that they 

have full power and authority to enter into this Agreement, and that the persons executing this Agreement 
have full power and authority to do so in order to bind the parties to the terms and obligations of this 
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