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Smart people - Smart city dunwoodyga.gov

MEMORANDUM
To: Mayor and City Council
From: Warren Hutmacher, City Manager

Date: August 26, 2013

Subject: Multi-Use Trail Easement Agreement with Peachford Hospital

ITEM DESCRIPTION

Staff recommends approval of an easement agreement with Peachford Hospital for the
construction of Phase III of the multi-use trail.

BACKGROUND

On August 3, 2013 the City officially opened the first phase of the Brook Run Park Trail with
a Wheel-a-Palooza and Pedal Parade event (designated in green on the map to the attached
map). Phase II (designated in red on the attached map) is in final design and remains on
schedule for construction to begin late this fall.

As shown on the attached map, Phase V of the Multi-Use Trail is presently under
construction across the 16 acre property in Georgetown as part of the Project Renaissance
initiative. Phase IV of the Multi-Use trail (across the 19 acre property and connecting to the
16 acre property) will be included in the draft FY 2014 Budget for the Council’s
consideration later this fall.

Since the project was outlined in the Parks Master Plan, the Comprehensive Transportation
Plan, and the Georgetown Master Plan, the City’s intention has been to connect the two
phases of the Brook Run Multi-Use Trail to Project Renaissance (through Phase III along
Nancy Creek) and create a multi-use trailway system that is over 3 miles long.

UPDATE

To complete Phase III the City will need easements from at least two property owners
between Brook Run Park and the 19 acre property that is part of Project Renaissance. From
Brook Run, the first piece in the Phase III Multi-Use Trail is the property immediately
adjacent to Brook Run Park owned by Peachford Hospital. Staff has completed negotiations
with Peachford Hospital. Peachford has agreed to provide the City a 100 foot wide
construction easement and a 30 foot wide permanent easement for the proposed 12 foot
wide, concrete multi-use trail. The negotiated Easement Agreement is attached to this
memorandum. Staff continues to negotiate with the other property owner from whom an
easement is necessary to complete the Phase III segment.

COSTS

Although Peachford has agreed to provide the easement at no cost, the City has agreed to
pay $15,000 to cover their expenses related to providing the easement. These expenses
include the legal work to draft and finalize the easement agreement and engineering,
surveying and zoning research related to how the permanent easement will impact their
property in perpetuity. Additionally, as shown in Exhibit D of the Easement Agreement, the
City has agreed to install a fence and vegetative buffer along the section of Phase II of the
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Multi-Use Trail in Brook Run Park that directly borders Peachford’s property. The costs for
the fence and vegetative buffer have been included in the construction budget for Phase II
of the Multi-Use Trail.
RECOMMENDATION

Staff recommends authorizing the Mayor to sign an Easement Agreement with Peachford
Hospital once it has been reviewed and approved by legal counsel.
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RETURN TO: Cross-References:
Riley McLendon, LLC

315 Washington Avenue

Marietta, Georgia 30060

STATE OF GEORGIA

COUNTY OF DEKALB

TRAIL EASEMENT AGREEMENT

THIS TRAIL EASEMENT AGREEMENT (the "Agreement"') is made as of the day of
. 2013 (the “Execution Date"), by and between UHS of Peachford L.P., a Delaware
Limited Partnership ("Grantor") and the City of Dunwoody, a municipality of the State of Georgia
(“Grantee”).

Grantor is the owner of that certain property located in DeKalb County, Parcel ID Numbers 18
343 11 001 and 18 353 03 032, and more particularly described on Exhibit "A" attached hereto and
incorporated herein by reference ("Grantor's Property").

Grantee wishes to install, construct and maintain a twelve (12) foot-wide concrete trail (the “Trail”)
within the strip of Grantor's Property (having an approximate width of one hundred (100) feet), described
on Exhibit "B" attached hereto and incorporated herein by reference and depicted on the site plan
attached hereto as Exhibit "C" and incorporated herein by reference (the "Trail Easement Area") to be
used and operated as a recreational trail for walking, running, cycling and similar forms of non-motorized
transportation as may be permitted by Grantee (the “Permitted Use”) .

NOW, THEREFORE, for the sum of $10.00 and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties do hereby agree as follows:

1. Recitals. The Recitals set forth above are hereby incorporated into this Agreement as if
fully set forth herein.

2. Temporary Construction Easement. Grantor hereby grants and conveys to Grantee, a
temporary construction easement along, under, on, in and across the Trail Easement Area for the
purpose of constructing the Trail, subject to the following terms and conditions:

(a) The Trail to be constructed shall be a twelve (12) foot wide concrete trail;
(b) The Trail shall be located entirely within the Trail Easement Area,
1

_45-

H#M.1.



H#M.1.

(c) The Trail shall be constructed in such a manner that the 30 foot Permanent Trail
Easement to be created as provided in Paragraph 3 below is located entirely within the Trail Easement
Area,;

(d) In addition to the Trail itself, Grantee may install Permitted Ancillary
Improvements in the Permanent Easement Area (as defined in Paragraph 3 below). For purposes of this
Agreement, the term “Permitted Ancillary Improvements” shall mean landscape improvements, benches,
trash receptacles and other improvements ancillary or incidental to the Trail and its Permitted Use.

(e) Prior to the commencement of any construction, Grantee shall obtain, at
Grantee’s sole expense, any necessary permits and other authorizations necessary for construction of the
Trail. Grantee shall at all times comply with all present and future laws, rules, requirements, orders,
directives, ordinances and regulations of any and all governmental bodies, agencies, and authorities
having jurisdiction over Grantor’s Property, including any state and federal requirements;

) Grantee shall give Grantor ten (10) days prior written notice of the date
construction of the Trail will commence. Construction of the Trail and all related improvements shall be
completed within two (2) years of the Execution Date of this Agreement; provided, however, Grantor
agrees to grant Grantee one (1) six (6) month extension of such deadline upon written request by
Grantee if (i) such request is received by Grantor prior to the original deadline date and (ii) on the date
such request is received by Grantor, construction of the Trail has commenced and completion of the Trail
is being diligently pursued by Grantee. Any such extension shall be set forth in an Amendment to this
Agreement signed by Grantor and Grantee and recorded in the DeKalb County, Georgia records.

(9) Grantee shall exercise its rights hereunder with minimum interference to the quiet
enjoyment of Grantor's Property and shall take all reasonable steps to protect Grantor's Property. Any
damage to Grantor’s Property outside of the Trail Easement Area and related to Grantee’s construction of
the Trail and which is caused by Grantee or its contractors shall be repaired by Grantee.

(h) Upon completion of the Trail, Grantee shall restore Grantor's Property (except for
the Trail and the Permitted Ancillary Improvements) to the condition in which they existed prior to
Grantee's commencement of construction, including, but not limited to, repairing and restoring any
underground irrigation system and restoring all grass and sod on Grantor's Property that are affected by
the construction.

The Temporary Construction Easement shall expire upon the earlier of (a) completion of
construction by Grantee of the aforementioned Trail, or (b) two (2) years from the Execution Date of
Agreement, subject to any extension granted pursuant to Paragraph 2(f) above.

3. Permanent Trail Easement. Upon completion of the Trail, the Temporary Construction
Easement shall convert to a 30 foot Permanent Trail Easement in favor of Grantee for the maintenance,
repair and replacement of the Trail and the Permitted Ancillary Improvements and for the use and
enjoyment of the Trail and the Permitted Ancillary Improvements by Grantee and its agents, employees,
invitees and licensees for the Permitted Use. The Permanent Trail Easement shall extend 15 feet from
the centerline of the constructed Trail in each direction (the “Permanent Easement Area”). Within thirty
(30) days of the Trail's completion, Grantee shall, at its sole cost and expense, create and submit to
Grantor an as-built survey (the “Survey”) prepared by a licensed Georgia surveyor depicting the
centerline of the constructed Trail and the Permanent Easement Area. Upon Grantor’s written approval
of the Survey, (i) Grantee shall record the Survey in the DeKalb County, Georgia records and (ii) Grantor
and Grantee shall execute and record an Amendment to this Agreement for the purpose of defining the
Permanent Easement Area by reference to the recorded Survey. No Improvements other than the Trail
and Permitted Ancillary Improvements shall be constructed in the Permanent Easement Area without the
prior written approval of Grantor. Any damage to Grantor’s Property outside the Permanent Easement
Area caused by Grantee or its contractors, agents, employees, invitees or licensees, or by any users of
the Trail, shall be promptly repaired by Grantee.
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4, Grantee Responsibility. Grantee shall bear full and complete responsibility for the
construction, maintenance, repair, use and operation of the Trail and all other improvements located in
the Permanent Easement Area. All such improvements shall be maintained and kept in good repair by
Grantee in an attractive condition suitable for their intended purpose. Grantee shall at all times during and
after construction of the Trail maintain comprehensive liability insurance commensurate with its coverage
for all of its other properties but with a coverage limit of at least $3,000,000.00 per incident covering the
Trail and the Permanent Easement Area. Grantee shall provide Grantor proof of such insurance within
five (5) days of its receipt of a written request therefor. The parties recognize that nothing contained
herein shall relieve Grantor of its responsibility for any acts or omissions on its part with respect to the
Trail Easement Area. Should Grantee ever decide to close or abandon the Trail, (a) Grantee shall remove
the Trail and restore Grantor’s Property (including the Permanent Easement Area) to the condition in
which it existed prior to construction of the Trail; and (b) Grantor and Grantee shall execute and record an
instrument in form acceptable to Grantor for the purpose of terminating this Agreement.

5. Buffer. Grantee shall, at its sole cost and expense, prior to completion of the Trall
construction, install a fence and vegetative buffer along the boundary between Grantor’s Property and
Brook Run Park as shown in Exhibit “D”. The fence and vegetative buffer shall thereafter be maintained
by Grantee.

6. Impact on Future Development. It is the intention and desire of the parties that Grantor’s
conveyance of the Temporary Construction Easement and Permanent Trail Easement pursuant to this
Agreement shall not operate to impede the future development of any of Grantor's Property located
outside the Permanent Easement Area.

GENERAL PROVISIONS:

1. SUCCESSORS AND ASSIGNS; COVENANT RUNNING WITH THE LAND. The
easements, terms, provisions and covenants contained herein shall run with the land and shall be binding
upon and inure to the benefit of Grantor and Grantee and their respective heirs, successors, successors-
in-title and assigns.

2. APPLICABLE LAW. This Agreement shall be construed and interpreted under the laws
of the State of Georgia.

3. EXHIBITS. The exhibits referred to in and attached to this Easement are incorporated
herein in full by reference.

4, NO JOINT VENTURE. It is hereby acknowledged by Grantor and Grantee that the
relationship between the parties is not intended to be and shall not in any way be construed to be that of
a partnership, joint venture, or principal and agent. It is hereby further acknowledged that any control
exercised by either party with respect to their respective property is solely for the purpose of protecting
each party’s property values.

5. CONSTRUCTION OF AGREEMENT. Grantor and Grantee acknowledge they have
read, understand and have had the opportunity to be advised by legal counsel as to the effect of, each
and every one of the terms, conditions, provisions and restrictions of this Agreement, and they agree to
the enforcement of any and all of these provisions, and they execute this Agreement with full knowledge
thereof. Should any provision of this Agreement require judicial interpretation, it is agreed that the court
interpreting or construing the provision shall not apply a presumption that the terms hereof shall be more
strictly construed against one party by reason of the rule of construction that a document is to be
construed more strictly against the party who itself or through its agent prepared the document.

6. AUTHORITY. Grantor and Grantee warrant and represent one to the other that they
have full power and authority to enter into this Agreement, and that the persons executing this Agreement
have full power and authority to do so in order to bind the parties to the terms and obligations of this
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Agreement. Grantor hereby warrants that Grantor has the full right and power to convey the easements
described in this Agreement, and binds Grantor and Grantor's successors and assigns forever to warrant
and defend the right and title to such easements unto Grantee, its successors and assigns against the
claims of all persons claiming by, through or under Grantor, excepting, however, all claims arising from or
in connection with covenants, conditions, easements and restrictions of record as of the date hereof.

7. ENTIRE AGREEMENT. This Agreement constitutes the entire and complete agreement
of Grantor and Grantee with respect to the transactions contemplated hereby, and conversations,
memorandums of undertaking, representations, promises, inducements, warranties or statements not
reduced to writing and expressly set forth herein shall be of no force or effect whatsoever. This
Agreement may not be modified, altered or amended except by a written instrument executed by Grantor
and Grantee.

8. CONDUCT OF THE PARTIES. No conduct or course of action undertaken or performed
by the parties shall have the effect of, or be deemed to have the effect of, modifying, altering or amending
the terms, covenants and conditions of this Agreement. Failure of any party to exercise any power or
right given hereunder or to insist upon strict compliance with the terms hereof shall not be, or be deemed
to be, a waiver of such party's right to demand exact compliance with the terms of this Agreement.

9. ENFORCEMENT. This Agreement may be enforced by either party by an action at law or
in equity. In any such action, the prevailing party shall be entitled to recover its costs and reasonable
attorney’s fees.

10. NOTICES. Any notices, requests, or consents required or permitted to be given by or on
behalf of Grantor or Grantee shall be in writing and shall be (i) hand delivered or (ii) sent by (a) registered
or certified United States mail, return receipt requested, postage prepaid or (b) national overnight courier
service, addressed to the parties hereto at the respective addresses set forth below, or at such other
address as may be specified from time to time, in accordance with this Paragraph. Such notice shall be
deemed given when delivered by hand or, if sent by United States mail, three (3) days after it is deposited
in an official United States Post Office, postage prepaid, or, if sent by overnight courier, the next business
day after deposit with such overnight courier.

(i) If to Grantor: UHS of Peachford, L.P.
2151 Peachford Road
Atlanta, GA 30338
Attention: CEO

(i) If to Grantee: City of Dunwoody
41 Perimeter Center East
Suite 250
Dunwoody, GA 30346

Attn: City Manager

[Signatures follow on next page.]
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IN WITNESS WHEREOF, the parties have hereunto set their hands and seals as of the date first

above written.

Signed, sealed and delivered
in the presence of:

Witness

Notary Public
My commission expires:

[NOTARIAL SEAL]

Signed, sealed and delivered
in the presence of;

Witness

Notary Public
My commission expires:

[NOTARIAL SEAL]

GRANTOR:

UHS OF PEACHFORD, L.P.,
a Delaware limited partnership

By:  UHS of Georgia, Inc.,
a Delaware corporation,
Its General Partner

By:
Name:
Title:

GRANTEE:

City of Dunwoody
a municipality of the State of Georgia

By: [SEAL]

Print Name:

Title:
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EXHIBIT A

Leyal Desceription
PARCEL 32

All that tract or parcel of land lying and being in Land Lots 343, 344,353 & 354 of the I8th District
of DeKalb County, Georgia and being more particularly described as follows:

To reach the point of beginning: commence at the intersection formed by the northweslerly 1w of
Peachlord Road (60' r/w) and the southweslerly r/w of Barclay Drive (60' r/w) and procced thence
southwesterly along the northwesterly r/w of Peachford Road (G0' r/w) for a distance ol 788.0 [ect
(formerly a record distance of 790.0 feel) to an X" mark found at the southweslerly corner of fand
now or formerly owned by D&A Investors (DB 8338/PG 29): proceed thence North 39°21°22" West
along the southwesterly line of said D&A Investors property for a distance ol 5.47 fcet to a point
on the northwesterly r/w of Peachlord Road which lies 35 [cet northwest of the centerline of
Peachford Road and which point is the point of begihning: from the paint ol beginning thus
established running thence southwesterly along the northwesterly r/w of Peachford Road (35' from
centerline) the following courses and distances: along the arc of a curve (o the lefl 104.53 fect (said
arc having a chord distance of 104.43 feet on a bearing of South 22°22'00" West and a radius of
672.256 feet); thence South 17°54'43" West, 165.64 fcel: thenee along the arc of 4 curve Lo the riglu
299.10 fecl (said arc having a chord distance of 298.52 fcet on a bearing of South 24°02'42" Wesl
and a radius of 1397.115 feet); lhence South 30° 10'41” Wesl, 20.22 feet: thence along the arc of'a
curve 1o the right 85.27 feel (said arc having a chord distance ol 85.18 lcet on a hearing of South
14°42'S1” West and a radius of 528.522 feet) to a point on the northeaslerly line of Land now or
formerly known as Dunwoody Court Condominium (Condo PB 4/PG 121) (the record total distance
for the preceding calls along Peachford Road being 675.0 fect); running thence North
39°19'4 1" West, and departing the northwesterly r/w of Peachford Road, along the northeasterly line
of said Dunwoody Court Condominium property and conlinuing northweslerly a distance of 1040.80
feet (fonmerly a record bearing and distance of N39°19'30"W, 1652.0 fcel) to o point on the
southeasterly line of fand now or formerly owned by The State of Georgia (DB 1916/PG 451);
running thence North 62°34'39" East along the southeaslerly line of said State of Georgia property
a distance of 611.51 feet (formerly a record bearing and distance of N62°35°E, 611.7 feet) ) 1o an
iron pin found at the northwesterly comer of land now or (ormerly owned by Georgia - Florida
Children Today, Inc. (DB 7961/PG 538); running thence South 39°21'22"Easl along the
southwesterly lines of lands now or formerly owned by said Georgia-Florida Children Today, Inc,,
Atlanta Asbury Partnership (DB 6655/PG 56) and D&A Investors (DB 8338/PG 29) u distance of
1217.27 feet (formerly a record bearing and distance ol $39°21'30"E, 1222.5 fect) to the pointof
beginning: said property containing 19.91593 acres, or 867,538 sq. fL.
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EXHIBIT A
(Continued)

PARCLEL 32-A

All that tract or parcel of land lying and being in Land Lot 353 of the 18th District of DeKalb
Counly, Georgia and being more particularly described as follows:

To reach the point of beginning: commence at the intersection lormed by the northwesterly r/w ol
Peachford Road (60' r/w) and the southwesterly r/w of Barclay Drive (60' r/w) and procced thence
southwesterly along the northwesterly r/w of Peachford Road (60" r/w) for a distance ol 788.0 fecl
(fortnerly a record distance of 790.0 feet) to an "X" mark (ound at the sonthw esterty corner ol land
now or formerly owned by D&A Investors (DB 8338/PG 29); proceed thence North 39°21'22" Wesl
along the southweslerly line of said D&A Investors property for a distance of 5.47 fect o a point
on the northwesterly r/w of Peachford Road which lies 35 fect northwest of the centerline of
Peachford Road procecd thenee southweslerly along the northwesterly r/v of Peachford Road (35
from cenlertine) the following courses and distances: along the arc of a curve to the lelt 104,53 feet
(saidd arc having a chord distance of 104,53 feel on a bearing of South 22°22'00™ West and a rindius
of 672.256 fcel); thence South 17°54'43" Wesl, 165.64 fcct; thence along the ave of i curve (o the
right 299.10 feel (said arc having a chord distance of 298.52 fect on a bearing of South 24°02'42"
West and a radius of 1397.115 feet); thence South 30°10'41" West, 20.22 feet; thenee alony the are
ol o curve to the right 85.27 feet (said are having a chord distance of 85.18 feet on a bearing of South
14742'51" West and a radius of 528.522 feet) (o a point on the northeasterly line of Fand now oy
formerty known as Dunwoody Court Condominium (Condo PB 4/PG 121) (the record total distance
for the preceding calls along Peachford Road being 675.0 fcet); proceed thence North
197 19'3 1" West along the northeasterly line of said Dunwoody Court Condominium property, aul
departing the northwesterly r/w ol Peachford Road, for a distance of 873.80 fcet to anivon pin fowud
at the point of beginning: from the point of beginning thus cstablished running thenee westerly,
northwesterly and westerly along the northerly, northeasterly and northerly lines of said Dunwoody
Court Condominiunis property the fotlowing courses and distances: North 88°59'00"West, 239 41
fect (formerly a record bearing and distance ol N89°00'W, 239.51 feet) to aniron pin found; thenee
South 62°5020"West, 528.07 lect (formerly a record bearing and distance of S62°50'W, 528.0 fect)
to an iron pin found; thence North 27°09'49"West, 430.01 feet (formerly a record bearing and
distance of N27°10'W, 430.0 feet) to an iron pin found; thence South 62°50°'1 1" West, 234 fcet, more
or less (formerly o record bearing and distance of S62°50'W, 237 fcel, more or less) to i point on
the centerling of a creek; running thenee northwesterly along the centerline of suid ercek wnd along
the casterly line of land now or formerly owned by Sccurity Capital Atlantic. Inc, (DB 7990/PC
[11), and following the meanderings thercof, a distance of 869 feel, morc or less (formerly arecord
distance of 885 feet, more or less) to the southwesterly corner of land now or formerly owned by
The Stale of Georgia (DB 1916/PG 451); running thence northeasterly, southeasterly and
northeasterly along the southeasterly, southwesterly arid southeasterly lines of said Stite of Georgia
property the following courses and distances: North 67°28'57"East, 413 [cet, morc or less (formerly

a record bearing and distance of N68°26'E. 416.3 fcct, more or Iess), to an ivon pin found; thence
Soulh 28°07'39"Easl, 612.73 feet (formerly a record bearing and distance of S28°05'30™"F, 612.4
fect) to aniron pin found: thence North 62°34'39East, 338.62 fect (o a point; nmning thenee Soulh
39°19'41"East, and departing the southeaslerly line of said State of Georgia properly, a dislance of
773.06 feet (formerly a record bearing and distance of S39°19'30"E, 773.0 feel) to the point of
beginning said property containing 16.90336 acres, more or less, or 736,310 sq. fl., more or lcss.
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EXHIBIT "B"
Trail Easement Area

LEGAL DESCRIPTION

ALL THAT TRACT OR PARCEL OF LAND lying and being in Land Lot 353 of the 18™
District, DeKalb County, Georgia and being more particularly described as follows:

To find the TRUE POINT OF BEGINNING, commence from an iron pin found at the southeast
corner of Lakeview Oaks Phase II recorded in Plat Book 86, Page 10 with the northeasterly
corner of the Peachford Hospital property; thence along the property line of Peachford Hospital
South 30 degrees 50 minutes 09 seconds East a distance of 66.07 feet to a point and the TRUE
POINT OF BEGINNING:; thence South 30 degrees 50 minutes 09 seconds East a distance of
50.34 feet to a point; thence South 30 degrees 50 minutes 09 seconds East a distance of 50.34
feet to a point; thence South 65 degrees 47 minutes 06 seconds West a distance of 166.92 feet to
a point; thence South 08 degrees 11 minutes 37 seconds West a distance of 87.11 feet to a point;
thence 94.95 feet along an arc of a curve to the left, said curve having a radius of 200.00 feet and
a chord bearing and distance of South 05 degrees 24 minutes 23 seconds East 94.06 feet to a
point; thence South 19 degrees 00 minutes 24 seconds East a distance of 382.16 feet to a point;
thence South 70 degrees 59 minutes 36 seconds West a distance of 129.50 feet more or less to a
point in the center of a creek; thence 103 feet more or less along the centerline of said creek
having a direct tie of (North 25 degrees 40 minutes 20 seconds West a distance of 100.68 feet);
thence leaving said centerline of creek North 70 degrees 59 minutes 36 seconds East a distance
of 41.19 feet to a point; thence North 19 degrees 00 minutes 24 seconds West a distance of
282,16 feet to a point; thence 142.42 feet along an arc of a curve to the right, said curve having a
radius of 300.00 feet and a chord bearing and distance of North 05 degrees 24 minutes 24
seconds West 141.09 feet to a point; thence North 08 degrees 11 minutes 37 seconds East a
distance of 87.11 feet to a point; thence 100.52 feet along an arc of a curve to the right, said
curve having a radius of 100.00 feet and a chord bearing and distance of North 36 degrees 59
minutes 21 seconds East 96.34 feet to a point; thence North 65 degrees 47 minutes 06 seconds
East a distance of 155.31 feet to a point and the TRUE POINT OF BEGINNING.

Said tract containing 1.916 acres more or less.
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Brook Run Trail Phase |l Exhibit D

Legend The fence shall be a 6 foot tall decorative metal fence.

Bvillage_Boundary

Street Centerlines The vegetative buffer shall be installed along the fence and shall
Cdrarcels Mailing consist of Leyland Cypress trees having a minimum height (when
~—Fence & Vegetative Bufer  planted) of 4 feet spaced so as to provide a consistent vegetative

screen.
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for tesae wilhout Ihe express wrdten permrssian of lhe City This map is a proprietary provided and does nol guaraniee I suitabiity of Ihe map for any purese expressed of impted
product of the Cily of Dumvoody In no event will Ihe Crly and/or i's GIS/Mapping
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